
 
UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K
  

CURRENT REPORT
 

Pursuant to Section 13 or 15(d) of
the Securities Exchange Act of 1934

 
Date of Report (Date of earliest event reported): August 24, 2022

 
FLUENCE ENERGY, INC.

(Exact name of registrant as specified in its charter)
 

Delaware  001-40978  87-1304612
(State or other jurisdiction of incorporation)  (Commission File Number)  (I.R.S. Employer Identification No.)

 
4601 Fairfax Drive, Suite 600

Arlington, Virginia 22203
(Address of principal executive offices) (Zip Code)

 
(833) 358-3623

(Registrant’s telephone number, including area code)
 

N/A
(Former name or former address, if changed since last report)

 
Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the
following provisions:
 

o Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)

 o Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)

 o Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

 o Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
 

Securities registered pursuant to Section 12(b) of the Act:
 

Title of each class  Trading Symbol(s)  Name of each exchange on which registered
Class A Common Stock, $0.00001 par value per share  FLNC  The Nasdaq Global Select Market

 
Indicate by check mark whether the registrant is an emerging growth company as defined in Rule 405 of the Securities Act of 1933 (§230.405 of this
chapter) or Rule 12b-2 of the Securities Exchange Act of 1934 (§240.12b-2 of this chapter).
 

Emerging growth company ☒
 
If an emerging growth company, indicate by check mark if the registrant has elected not to use the extended transition period for complying with any new
or revised financial accounting standards provided pursuant to Section 13(a) of the Exchange Act. o



Item 5.02. Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory Arrangements of
Certain Officers.

Chief Executive Officer Transition

As previously disclosed in the Current Report on Form 8-K of Fluence Energy, Inc. (the "Company") filed with the Securities and Exchange
Commission ("SEC") on August 8, 2022, Julian Nebreda was appointed as the Company’s new President and Chief Executive Officer, effective September
1, 2022, replacing Manuel Perez Dubuc. In connection with this change of leadership, on August 29, 2022, Mr. Perez Dubuc notified the Board of
Directors of the Company (the "Board") of his resignation as a member of the Board, effective August 31, 2022, which resignation did not result from any
disagreement with the Company on any matter relating to the Company’s operations, policies or practices. Mr. Perez Dubuc has entered into a separation
and release agreement with the Company (the “Separation Agreement”) dated August 24, 2022, pursuant to which, Mr. Perez Dubuc will be entitled to
severance benefits in accordance with the terms of the Company's Executive Severance Plan (the "Severance Plan"), as if his departure from the Company
constituted an Involuntary Termination (as defined in the Severance Plan), and to reimbursement by the Company for certain legal fees incurred in
connection with Mr. Perez Dubuc’s entry into the Separation Agreement. The Severance Plan was previously filed as Exhibit 10.1 to the Company’s
Current Report on Form 8-K filed with the SEC on February 10, 2022.

The foregoing description of the Separation Agreement does not purport to be complete and is qualified in its entirety by reference to the full text
of such agreement, a copy of which is filed as Exhibit 10.1 to this Current Report on Form 8-K and incorporated herein by reference.

Item 9.01. Financial Statements and Exhibits

(d) Exhibits

Exhibit Number Description
10.1 Separation and Release Agreement, dated August 24, 2022, between Fluence Energy, Inc. and Manuel Perez Dubuc.
104 Cover Page Interactive Data File (embedded within the inline XBRL document)



SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.

 
 FLUENCE ENERGY, INC.
  
Date: August 30, 2022 By: /s/ Francis Fuselier
  Francis Fuselier
  Senior Vice President, General Counsel and Secretary

 
 



Exhibit 10.1

August 5, 2022

Dear Manuel:

In connection with your separation from your role as Chief Executive Officer of Fluence Energy, LLC (“Fluence” and, together with its
affiliated and related entities, the “Company”), we believe it is mutually beneficial to put in writing the terms of such separation. This letter
(this “Agreement”), upon your signature, will constitute an agreement between us regarding the terms and conditions of your separation from
the Company.

From the date hereof until August 31, 2022, you shall continue in your current roles as (i) Chief Executive Officer of Fluence (“CEO”) and
(ii) a director of Fluence, including performance of all duties associated therewith, on the same terms and conditions as in effect as of the date
hereof.

Unless otherwise determined by the Company, your employment will terminate effective August 31, 2022 (the “Termination Date”). Subject
to your compliance with this letter, you shall be eligible to receive the severance payments and benefits payable upon an Involuntary
Termination (as defined in the Fluence Energy, Inc. Executive Severance Plan (the “Executive Severance Plan”)) outside of the CIC Period
(as defined in the Executive Severance Plan), on the terms and conditions set forth in the Executive Severance Plan (including, without
limitation, the requirement to execute and not revoke a release, a copy of which attached hereto as Exhibit A, within 21 days of the
Termination Date).

The Company agrees to reimburse you for your reasonable out-of-pocket legal expenses and costs, not to exceed USD $5,000, incurred in
connection with the negotiation and preparation of this Agreement and any ancillary documentation.

To consent to the terms of and accept this Agreement, please date and sign this document and return it to Larissa Cerqueira, Chief Human
Resources Officer.

Very truly yours,

Fluence Energy, LLC

By:    _/s/ Larissa Cerqueira _______________________    /s/ Francis A. Fuselier         
    Name: Larissa Cerqueira                Francis A. Fuselier
    Title: CHRO                        SVP, General Counsel & Secretary

By:    /s/ Manuel Perez Dubuc                
     Manuel Perez Dubuc
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Exhibit A
General Release

1. Your employment terminated effective August 31, 2022 (the “Termination Date”). You acknowledge and agree that you have been
paid your earned compensation through and including the Termination Date. You have received or will receive by separate cover
information regarding your rights to continuation of your health insurance which will cease as of the last day of the month in which
your Termination Date occurs. You acknowledge and agree that you have submitted all expense reimbursement requests for
legitimate business expense to Fluence Energy, LLC (together with its affiliated and related entities, the “Company”) and the
Company has reimbursed you in accordance with its existing policies for all such legitimate expenses you incurred on Company
business prior to the Termination Date.

2. You represent and warrant that you have returned all reports, files, memoranda, records, software, laptops, computer equipment,
cellular phones, credit cards, cardkey passes, door and file keys, computer access codes or disks and instructional manuals and other
physical or personal property that you received in connection with your employment with the Company that you then have in your
possession, and you shall not retain any copies, duplicates, reproductions or excerpts thereof.

3. In consideration for your execution of this general release (the “Release”) and return of it to the Company no earlier than the
Termination Date and no later than September 21, 2022, and provided you do not timely revoke your acceptance of this Release,
the Company will provide to you with the severance payments and benefits payable upon an Involuntary Termination (as defined in
the Fluence Energy, Inc. Executive Severance Plan (the “Executive Severance Plan”)) outside of the CIC Period (as defined in the
Executive Severance Plan), on the terms and conditions set forth in the Executive Severance Plan.

4. Notwithstanding any provision of this Release to the contrary, if any benefit provided under that certain Separation Agreement
between you and the Company (the “Agreement”), this Release or the Executive Severance Plan is subject to the provisions of
Section 409A of the Internal Revenue Code of 1986, as amended, and the regulations and other binding guidance promulgated
thereunder (collectively, “Section 409A”), the provisions of the Release will be administered, interpreted and construed in a manner
necessary to comply with Section 409A or an exception thereto (or disregarded to the extent such provision cannot be so
administered, interpreted, or construed).  Notwithstanding any provision of the Release to the contrary, in no event shall the
Administrator (as defined in the Executive Severance Plan), the Company, (or their employees, officers, directors or affiliates) have
any liability to you (or any other person) due to the failure of the Agreement, this Release, or the Executive Severance Plan to satisfy
the requirements of Section 409A or any other applicable law.

5. Unless you accept this Release by timely executing and returning it by the date specified above, you shall not be entitled to any of
the payments and benefits for which you may be eligible under this Release or the Executive Severance Plan. If you participate in
any long term compensation plans, please see any relevant plan and notice documents (including, for the avoidance of doubt, the
2020 Unit Option Plan of Fluence Energy, LLC) for other important provisions that may be triggered by your termination.

6. The intent of this section is to secure your promise to release all claims and not to sue the Company, or anyone connected with it, for
any harm you may claim to have suffered in connection with your employment or the termination of your employment, in return for
the benefits described in this Release. Accordingly, in consideration for the payments, benefits and promises contained in this
Release, including, without limitation, under the Executive Severance Plan (collectively, the “Consideration”), and intending to be
legally bound hereby, you hereby agree as follows:
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a. Except as otherwise provided in this Section 6(a), you knowingly and voluntarily hereby release, to the fullest extent
permitted by law, the Company and all of its past, present and/or future related entities, including but not limited to parents,
divisions, affiliates and subsidiaries, and each current and former bonus, pension, welfare, or other benefit plans sponsored
by any of the foregoing, and each of the respective officers, directors, members, stockholders, trustees, employees, agents,
representatives, administrators, attorneys, insurers, fiduciaries, predecessors, successors and assigns of such entities and/or
benefit plans, in their individual and/or representative capacities (hereinafter collectively referred to as the “Released
Parties”), from any and all causes of action, suits, agreements, promises, damages, disputes, controversies, contentions,
differences, judgments, claims and demands of any kind whatsoever (“Claims”) which you or your heirs, executors,
administrators, successors and assigns ever had, now have or may have against the Released Parties, whether known or
unknown to you, and whether asserted or unasserted, (i) by reason of your employment and/or cessation of employment with
the Company, other than the Consideration in accordance with its terms, or (ii) that otherwise arose or is based on facts
which occurred on or prior to the date that you sign this Release.

Such released Claims include, but are not limited to, any and all Claims under Title VII of the Civil Rights Act of 1964, the
Civil Rights Act of 1866, the Civil Rights Act of 1991, the Fair Labor Standards Act, the Family and Medical Leave Act of
1993, the Age Discrimination in Employment Act of 1967, the Older Workers' Benefit Protection Act of 1990, the
Americans With Disabilities Act, the Employee Retirement Income Security Act of 1974 (including, without limitation, any
claim for severance pay), the California Fair Employment and Housing Act, the California Equal Pay Law, the Moore-
Brown-Roberti Family Rights Act of 1991, the California Labor Code, the California WARN Act, the California False
Claims Act and the California Corporate Criminal Liability Act, and any and all other federal, state or local laws, statutes,
rules and regulations pertaining to employment (each as amended); any and all Claims under state contract or tort law; any
and all Claims based on the design or administration of any employee benefit plan, program policy, procedure or
arrangement, whether written or oral; any and all Claims for wages, commissions, bonuses, continued employment in any
position, and compensatory, punitive or liquidated damages; and any and all Claims for attorneys' fees and costs.

If your place or places of work with the Company has included California in granting the release herein, which includes
claims which may be unknown to you at present, you acknowledge that you have read and understand Section 1542 of the
California Civil Code: “A general release does not extend to claims which the creditor or releasing party does not know
or suspect to exist in his or her favor at the time of executing the release, and that if known by him or her would have
materially affected his or her settlement with the debtor or released party.” You hereby expressly waive and relinquish
all rights and benefits under that section and any law of any jurisdiction of similar effect with respect to your release of any
unknown or unsuspected claims herein.

You also waive any rehire or reemployment rights and agree not to apply for future employment with the Company.

b. If you commence, continue, join in, or in any other manner attempt to assert any Claim released herein against any of the
Released Parties or otherwise breach the promises made in this Release, you shall reimburse the Released Parties for all
attorneys' fees incurred by the Released Parties in defending against such a Claim and the Company shall have a right to the
return of all Consideration paid to you pursuant to this Release, together with interest thereon, and to cease furnishing to you
any further Consideration; provided that this right of return of such Consideration and the cessation of payment of further
Consideration is without prejudice to the Released Parties' other rights hereunder,
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including any right to obtain an agreement and release of any and all claims against the Released Parties.

c. You agree that you will not bring any lawsuits or claims of any kind against the Released Parties for any of the Claims
released herein and that you will not accept and hereby waive the benefits of any such lawsuits or claims of any kind brought
on your behalf against the Released Parties.

d. Notwithstanding the foregoing, you are not releasing any of the following claims: (i) any rights or claims for indemnification
you may have pursuant to any written indemnification agreement with the Company to which you are a party, the charter,
bylaws, or operating agreements of the Company, or under applicable law; (ii) any rights which cannot be waived as a matter
of law; (iii) claims for vested retirement benefits, if any, under any Company sponsored plan; (iv) claims for vested benefits,
if any, under any long-term benefit plan in which you participate; or (v) any claims arising from the breach of this Release.
Nothing in this Release shall interfere with or waive your right to enforce this Release in a court of competent jurisdiction or
seek a judicial determination of the validity of the release of your rights under the Age Discrimination in Employment Act.

e. The Company is providing you with the Consideration solely to ease the impact of your separation from employment with
the Company. The fact that the Company is offering Consideration to you should not be understood as nor is it intended to be
an admission that any of the Released Parties has violated your rights (or the rights of anyone else) in any manner
whatsoever.

7. You further acknowledge and agree that you will not, unless required by law, disclose to anyone other than members of the Fluence
Legal department or the Fluence HR department any information regarding the following:

f. Any information regarding the practices, procedures, trade secrets, inventions, technology, customer lists, product marketing
or other confidential information of the Company or Released Parties.

g. The terms of this Release, the Consideration paid or payable under it or the fact of any such payment, except that you may
disclose this information to your attorney, accountant or other professional advisor to whom you must make the disclosure in
order for them to render professional services to you. You will instruct them, however, to maintain the confidentiality of this
information just as you must. In addition, you will not make, or cause to be made, any statements, observations or opinions,
or communicate any information (whether oral or written) (collectively “Statements”) including Statements to the press,
media, Company employees, clients, customer, contractors or any other party, that disparage or are likely in any way to harm
the reputation of the Company or Released Parties.

8. In the event that you breach any of your obligations under this Release, the Company will be entitled to the relief provided under this
Release, including, but not limited to, Section 6(b), and to obtain all other relief provided by law or equity.

9. This Release shall be governed by Delaware law and you hereby submit to and agree that the exclusive jurisdiction for any suit,
action or proceeding involving this Release will be any federal or state court located in Arlington County, Virginia. If any provision
of this Release is deemed to be unenforceable, it shall not affect the enforceability of the remaining provisions of this Release. This
document, the Agreement and the Executive Severance Plan contain the entire agreement between you and the Company concerning
the subject matter contained herein. For the avoidance of doubt, you acknowledge and agree that you remain subject to the covenants
included in Exhibit
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B of the Executive Severance Plan and such covenants are governed by the terms of Executive Severance Plan.

10. Nothing contained in this Release shall be deemed to preclude you from providing truthful testimony or information pursuant to a
valid court order or similar legal process; provided, however, that prior to making any such disclosure, you will promptly notify the
Company of such request or requirement. In any such case, you will use your reasonable efforts to cooperate with the Company in its
efforts in responding to such court order or legal process. Notwithstanding the foregoing, nothing contained in this Release shall be
deemed to preclude you from, or require you to notify or obtain authorization from the Company prior to, (i) filing a charge with or
cooperating with any requests or investigation by the Equal Employment Opportunity Commission or similar state or local agency or
(ii) reporting possible violations of federal law or regulation to any governmental agency or entity, or making other disclosures that
are protected under the whistleblower provisions of federal law or regulation.

11. You acknowledge and agree to provide reasonable cooperation at mutually agreeable times and places to the Released Parties in
connection with the Released Parties’ prosecution or defense in any legal proceeding of any and all causes of action, suits, disputes,
controversies, contentions, differences, claims and demands of any kind whatsoever concerning or related to any matter that arises
out of events or occurrences during your involvement in the business and affairs of the Released Parties, except for any such Claims
that you may assert.  Reasonable cooperation shall include but shall not be limited to liaising with internal and external counsel of the
Released Parties, participating in discovery, preparing for hearings and depositions, and attending hearings and depositions.  You will
be reimbursed for reasonable out of pocket expenses incurred in connection with such cooperation.  Except as otherwise required
pursuant to applicable law or court order, or as otherwise expressly permitted under this Release, and in each such case, provided that
you comply with the requirements of any provisions expressly permitting disclosure, you further agree to maintain in strict
confidence any information or knowledge you have regarding the legal proceedings involving the Released Parties or Claims against
the Released Parties.  You agree to communicate with any party adverse to the Released Parties, or with a representative, agent or
legal counsel for any such Claims solely through legal counsel for the Released Parties, although you may at your own expense retain
your own counsel in connection with any such matter.

12. You acknowledge and agree (i) that you have not been forced or pressured in any manner whatsoever to sign this Release; (ii) that
you have agreed to all of its terms voluntarily; (iii) that you have read this Release in its entirety and understand the terms of the
Release; and (iv) that you received a copy of this Release on or prior to the Termination Date and have been given at least twenty-one
(21) days from the receipt of this Release to consider all of its terms and to consult with counsel of your choice, which we advise you
to do. Any changes to this Release, the Agreement or the Executive Severance Plan during that period, whether material or not, will
not extend the 21-day period. You may revoke your acceptance of the Release by sending written notice of your intent to revoke your
acceptance, to the Company, at the following address: c/o Larissa Cerqueira, Chief Human Resources Officer, 4601 N. Fairfax Drive,
Suite 600, Arlington, Virginia 22203, within seven (7) days of your execution of the Release. If you revoke this Release, this
Release and the promises contained herein shall automatically be deemed null and void and you will not be entitled to any
severance pay or any other benefits provided under this Release or the Executive Severance Plan. If you do not revoke your
acceptance, your agreement will become effective on the eighth day after the date on which it is signed.
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To accept this Agreement, please date and sign this document and return it to me. An extra copy for your files is enclosed. We wish you
success in your future endeavors.

Very truly yours,

Fluence Energy, LLC

By:    _/s/ Larissa Cerqueira_______________________    
    Name: Larissa Cerqueira
    Title: CHRO

By:    _/s/ Francis A. Fuselier_______________________
    Name: Francis A. Fuselier
    Title: SVP, General Counsel & Secretary

BY SIGNING THIS RELEASE, I ACKNOWLEDGE (i) THAT I HAVE NOT BEEN FORCED OR PRESSURED IN ANY
MANNER WHATSOEVER TO SIGN THIS RELEASE; (ii) THAT I HAVE HAD AT LEAST 21 DAYS FROM THE RECEIPT OF
THIS RELEASE TO CONSIDER ALL OF THE TERMS OF THIS RELEASE WITH COUNSEL OF MY CHOICE, WHICH WE
ADVISE YOU TO DO; (iii) THAT I HAVE READ THIS RELEASE IN ITS ENTIRETY AND UNDERSTAND THE TERMS OF
THE RELEASE; AND (iv) THAT I VOLUNTARILY AGREE TO THEM. I FURTHER UNDERSTAND THAT I MAY REVOKE
MY ACCEPTANCE OF THE RELEASE BY SENDING WRITTEN NOTICE OF MY INTENT TO REVOKE MY ACCEPTANCE
TO THE COMPANY, AT THE FOLLOWING ADDRESS: c/o LARISSA CERQUEIRA, CHIEF HUMAN RESOURCES OFFICER,
4601 N. FAIRFAX DRIVE, SUITE 600, ARLINGTON, VA 22203, WITHIN SEVEN (7) DAYS OF MY EXECUTION OF THIS
RELEASE. IF I HAVE NOT REVOKED MY ACCEPTANCE, THIS RELEASE WILL BECOME EFFECTIVE ON THE EIGHTH
DAY AFTER IT IS EXECUTED AND RETURNED TO THE COMPANY.

By:    /s/ Manuel Perez Dubuc                    
     Manuel Perez Dubuc

Agreed to this 24 day of August 2022
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